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JURISDICTIONAL STATEMENT

This attion invalves a lavauit indituted to recover dautory pend damages authorized by
§ 443.130, R.SMo., by resson of the dleged falure of mortgagee’ respondent to timdy effect the rdeese
of adead of trugt during the settlement process of another lawsuit between gppelant and respondent.
Summary Judgment was entered for the mortgages/respondent by the Circuit Court of Greene County,
Missouri. An gpped to the Missouri Court of Appeds, Southern Didrict followed. On September 26,
2001, the Southern Didrict afirmed the judgment of thetrid court by avote of two to one. The Southen
Didrict denied trandfer to this Court under Rule 83.02. Pursuant to Rule 83.04, this Court, upon
application by Appellant, ordered the cause trandferred to its jurisdiction on November 20, 2001.

Thisgpped is properly before the Supreme Court of the State of Missouri and within its gppellate

juridiction by reason of exerdise of its authority granted under Missouri Supreme Court Rule 83.04.



STATEMENT OF FACTS

l. GENERAL BACKGROUND

Thiscase aisss out of litigation thet was origindly pending in Greene County, Missouri (hereindter
referred to as “the underlying casg’). Flantiffsfiled a Petition for Dedaratory Judgment in the underlying
cazein Greene County Circuit Court regarding Mercantile Bank’ srights, duties and obligationsin rdation
to various notes and security ingruments executed in favor of Mercantile Bank. That lawsuit and dl
disputesincidentd thereto were settled pursuant to the terms and condiitions of the Settlement and Mutud
Reease Agreement. (L.F. 7-9).

The Lines Group, induding Appdlant, weas represented by dtorney Tom Millington in the
underlying case. (L.F. 28). Mercartile Bank was represented by atorneys Frank Evans and Dan
Wichmer. There were extended negatiations over the terms and conditions of the Sattlement and Mutud
Rdea=e Agreameantt . (L.F. 29). Attorney Tom Millington tedtified in his deposition thet there were & lesst
two prior drafts of the Settlement and Mutual Release Agreement. (L.F. 29, 13-6, L.F. 61, 13-6).

The Settlement and Mutud Rdease Agreament was Sgned by Laurence E. Lines, Bevarly J. Lines
William Lines Morton Lines, Martha Sue Lines and Lines Music Company, Inc. (collectively referred to
therein as“the Lines Group™) and was then forwarded beck to Mr. Evans. Mr. Evans then forwarded the
Sattlement and Mutud Rdesse Agreament to Thomias FHitzammonsin Overland Park, Kansss, an employee
of Frdar, Mercantile Bank’s parent corporaion, for his goprovd. (L.F. 38-39). Mr. Fitzammons
forwarded it to David Rubin with Mercantile Bank’s generd counsdl officein . Louis  The Settlement

and Mutuad Release Agreament was recaived and signed in its present form by Mr. Evans on or aout



December 13, 1999. (L.F. 40). On the date that Mr. Evans Sgned the agreement, the atorneys for
Mercantile Bank filed with the Circuit Court in Greene County a Stipulaion for Dismissd. (L.F. 40). On
December 14, 1999, the trid court Sgned an order dismissing the underlying daimswith prgjudice. (L.F.
46). The Order of Dismissa wasfiled with the Circuit Clerk on December 21, 1999. (L.F. 46).
On December 3, 1999, Laurence Lines sent ademand letter to Mercantile Bank. (L.F. 12-13).
The demand letter was not sant to any particular individud a Mercantile Bank and did not make any
spedific reference to anote or security indrument. (L.F. 12). Thisletter dso did not meke referenceto any
Satute or request any action within any spedified period of time. (L.F. 12). Theletter conduded by saing
that “[dlemand is hereby made for Mercantile to proceed gppropriatdy to effect the rdease of the
aforementioned deed of trust.” (L.F.12).

Mercantile Bank ddlivered deeds of rdease on December 30, 1999, thirteen days after the trid
court judge Sgned the order of dismissal in the underlying case and fourteen days after the sipulaion was
filed with the court. (L.F. 95). On December 28, 1999, plaintiff filed this lavauit against Mercartile Bank
seeking the gatutory pendty provided in 8 443.130. (L.F. 1-4).

Pursuant to Rule 84.04(c), respondent submits the fallowing Résumeé of Testimony:

. RESUME OF TESTIMONY

A. Tom Millington

Tom Millington was the atorney for the Lines Group in negatiating the Mutud Redlesse and
Settlement Agreement. (L.F. 28). Paragraph 10 of the Settlement and Mutual Release Agreament dates

thet the Settlement and Mutud Release Agreament has been and shdl be congtrued to have been prepared



by the Lines Group and Mercartile Bank so that the rules congtruing ambiguities againg the drafter have
no force and effect. (L.F. 28). Prior drafts of the Settlement and Mutud Redease Agreement were
exchanged between counsd for Mercantile Bank and the Lines Group prior to November 29, 1999, (L.F.
29). Thelanguage of the prior draftswas different. (L.F. 29). Therewere & lesst two prdiminary drafts
of the Settlement and Mutua Release Agreement. (L.F. 29).

The prdiminary drafts of the Sattlement and Mutud Reease Agreament were changed because
there were items which atormey Millington wanted induded in the Satlement and Mutud Rdesse
Agreament on bendf of hisdients the LinesGroup. (L.F. 29). Theinitid prdiminery dreft of the Settlement
and Mutud Rdeese Agreement hed some languege which Mr. Millington would not let hisdientssigniin thet
form and, therefare, Mr. Millington ingsted thet the language be changed in the prdiminary Settlement and
Mutud Release Agreement. (L.F. 29).

One of the changes that Mr. Millington indsted upon reaed to the rdease of the deed of trud.
(L.F. 29). Mr. Millington wanted something in the Setlement and Mutud Relesse Agreament indicating
that Mercantile Bank was going to rease both deeds of trugt. (L.F. 29).

Part of the congderation that Mercantile Bank was giving to the Lines Group pursuant to the
Settlement and Mutud Relesse Agreement was ardesse of the dead of trudt. (L.F. 30). Paragraph 5wes
not induded in the origind draft of the Settlement and Mutud Release Agreement. (L.F. 30). Paragraph
5 was induded in the find dreft of the Settlement and Mutud Rdesse Agreemeant after Tom Millington
expressed his concern to the atorneys for Mercantile Bank that ether an executed deed of rdease nesded

to be provided with the Sattlement and Mutud Rdease Agreement or something in the Settlement and
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Mutua Release Agreament needed to reflect thet it was being provided or would be provided thereefter.
(L.F. 30). Paragraph 5 of the Settlement and Mutud Release Agreement Sates that Mercantile Bank
agressthat, upon reques, it shal execute gppropriate rdesses of any security indrumentsto the extent thet
such sscurity indruments secure any of the obligations (L.F. 30). Thereisno timelimit stated in paragraph
5 regarding the length of time Mercantile Bank has to comply with the request to execute gppropricte
releases of any security indruments(L.F. 30).

According to the atorney for the Lines Group, Mercantile Bank ultimatdy complied with dl
provisons of the Settlement and Mutud Rdesse Agreement. (L.F. 30). Mercantile Bank is in full
compliance with dl the terms and provisons of the Satlement and Mutud Rdease Agreement . (L.F. 30).
The rdease of the security ingtruments was one of the terms and conditions of the Sattlement and Mutud
Rdea (L.F. 31). It wastheintent of the partiesto the Settlement and Mutud Release Agreament to sditle
the underlying lawsuit and dll of its digoutes and dams rdated thereto. (L.F. 31). There were no prior or
subsaquent Settlement and Mutual Rdlease Agreaments. (L.F. 31). The Sdatlement and Mutud Release
Agreement contains the entire agreement between the paties (L.F. 31). The Settlement and Mutud
Rdease Agreament condtitutes the full and complete agreement between the Lines Group and Mercantile
Bank in regard to the resolution of the underlying lawsuit. (L.F. 31). There were no other promises or
modifications of the Sattlement and Mutud Release Agreement. (L.F. 31).

Pursuant to the Settlement and Mutud Release Agreament, Mercantile Bank and the Lines Group
each had an dbligation to dismisswith prgudice dl daims and counterdamsin the underlying lavauit. A

true and correct copy of the Settlement and Mutud Rdease Agreameant is attached to plaintiffs Petition as
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Exhibit “C” (L.F. 31). Under theterms of the Sattlement and Mutua Release Agreemert, if the Lines
Group never mede arequest for the rlease of the security indruments, Mercantile Bank would have no
duty toissueadeed of rdease. (L.F. 32). Theexpressintent of the Lines Group and Mercantile Bank in
the Sattlement and Mutud Rdlease Agreement wias to acogpt the consideration therein described in full
satifaction of the daims therein and thereby rleased. (L.F. 32). Paragraph 8 of the Settlement and
Mutud Rdease Agreament datesthat it isthe intent of the Lines Group and Mercantile Bank to acogpt the
above-referenced condderaion in full sstisfaction of the daims therein and thereby rdeased. (L.F. 32).
The condderaion referred to in paragraph 8 of the Settlement and Mutud Release Agreament was the
dismisd of the pending suit againg Mercartile Bank. (L.F. 32). Therewasno money exchanged & the
time of the 9gning or execution of the Sattlement and Mutud Rdease Agreement. (L.F. 32). The
Satlement and Mutuad Release Agreement contemplated future performances. (L.F. 32). One of the
meatters that was to be performed in the future after the execution of the Settlement and Mutud Release
Agreement was thet a deed of rdlease was to be issued by Mercantile Bank if requested by the Lines
Group. (L.F. 32).
The demand letters were drafted by atorney Tom Millington. (L.F. 33). Attorney Tom Millington
told members of the Lines Group thet the find Settlement and Mutud Release Agreement did not have a
specific time deadline for Mercantile Bank to file a deed of rdease (L.F. 33). The only reason that
atorney Tom Millington did nat request amodification of peragrgph 5 of the Sattlement and Mutudl Relesse
Agreamant S0 that it would contain aspedific time deedline wias because he did not wart to spend additiond

timein redrafting the Sattlement and Mutudl Relesse Agreement. (L.F. 33). Therewasnothing preventing

12



atorney Tom Millington from insarting a time deedline into paragrgph 5 of the Settlement and Mutud
Reeae Agreement. (L.F. 33).

Paragrgph 5 of the Sattlement and Mutual Relesse Agreament does nat contain any type of pendty
if the deeds of rdlease are not sent within areesonable amount of time. (L.F. 33). The deeds of rdease
were part of the subject matter of the underlying litigation. (L.F. 33).

The demand |etter waas not sent to the atorneys representing Mercantile Bank. (L.F. 33). The
demand letter was sent directly to Mercantile Bank. (L.F. 34). A copy of the demand letter was not sent
to Mercantile Bank’ s atorneys. (L.F. 33). The reason that acopy of the demand letter was not sent to
Mercantile Bank' s atorneys was because atorney Tom Millington did not wish to jeopardize a potentia
damthat hisdients were cregting againg Mercartile Bank. (L.F. 34). Attorney Tom Millington drafted
the demand | etter, hed his dients Sgn this demand Ietter, and ingructed his dientsto send the demand letter
to Mercantile Bank, even though Attorney Millington knew that Mercantile Bank was represented by
counsel. (L.F. 33,34, 36).

Mercantile Bank has tendered to atorney Tom Millington two offida checks in the amount of
$27.00. (L.F. 34). A deed of rdease has been filed on the Stone County and Greene County properties.
(L.F. 34).

When atorney Tom Millington recaived the find dreft of the Satlement and Mutud Reease
Agreament, it wasin typewritten form and hed no handwriting onit a dl. (L.F. 34). The number “30° was

written in by atorney Tom Millington on the first pege of the Sattlement and Mutual Release Agreament.
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(L.F. 34). Not dl of the members of the Lines Group sgned the Sattlement and Mutud Rdlease

Agreement on November 30, 1999. (L.F. 34).

On November 30, 1999, Thomas FHtzammons of Mercantile Bank hed nat Sgned the Sattlement
and Mutud Rdease Agreement. (L.F. 34).

On November 30, 1999, David Rubin of Mercantile Bank had not Sgned the Settlement and
Mutud Release Agreement. (L.F. 35).

On November 30, 1999, Frank Evans had not dgned the Settlement and Mutud Release
Agreement. (L.F. 35).

On November 30, 1999, Dan Wichmer, an atorney for Mercantile Bank, had not Sgned the
Settlement and Mutud Release Agreement. (L.F. 35).

The condderation for the issuance of the deeds of rdease by Mercantile Bank was the Sattlement
and Mutud Rdease Agreement. (L.F. 35).

B. L aurence L ines (Deceased)

Laurence Linesisamember of the“LinesGroup®. (L.F. 35). Paragraph 5 of the Sattlement and
Mutual Release Agreement does not contain a gpedific time deadline for the issuance of deads of rdlease.
(L.F. 35). Asareault of thefiling of the desds of rdeese, plaintiffs have nat been denied any finencing by
any lending indtitution. (L.F. 35). The demand letters were mailed by Laurence Lines (L.F. 35). The
demand letters were drafted by atorney Tom Millington. (L.F. 36). Attorney Tom Millington gave the

demand lettersto Laurence Linesand Beverly Linesto sgn. (L.F. 36).
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When Laurence Lines Sgned the Sattlement and Mutud Release Agreamert, it was not Sgned by
any representaive of Mercantile Bank.  (L.F. 36). The demand letter does not reference any datute.
(LF. 36). Theonly sgnature thet gopears on the demand letter is Laurence Lines (L.F. 36). Thedemand
|etter refersto the Settlement and Mutud Release Agreement but not any Missouri Satute. (L.F. 36).

The Settlement and Mutud Release Agreement was end osed with the demend Ietter. (L.F. 36).

The demand letter did not request the issuance of adeed of rlease within any spedifictime. (L.F. 36).
The demand letter only makes request upon Mercantile Bank to * proceed gppropriatdly to effect rdlease
... of thedeeds of trust.” (L.F. 36).

Bevealy Lines never gned aletter requesting adead of rdease from Mercatile Bank. (L.F. 36).

Beverly Lines nameis not mentioned anywhere in the body of the demand letter. (L.F. 36). The Stone
County and Greane County propetieswerejointly owned by Laurence Linesand Beverly Linesa dl times
rlevant hereto. (L.F. 37).

C. Beverly Lines

Beverly Lines never st ademand letter to Mercantile Bank requesting adeed of rdessefor ether
the Greene County or Stone County properties. (L.F. 37). Beverly Lineswas an owner of the property
in Stone County on December 3, 1999. (L.F. 37).

D. Frank M. Evans, |11

Frank Evansisan atorney with thelaw firm of Lathrop & Gagein Saringfidd, Missouri. (L.F. 37).
Beforejoining Lathrop & Gage and a dl timesrdevant hereto, Frank Evans was the senior shareholder

in Miller and Sanford, P.C. (L.F. 37). Miller and Sanford, P.C., represented Mercartile Bank in alawsuit
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filed by “the Lines Group,” induding Laurence E. Linesand Beverly J Lines, in the Circuit Court of Greene
County, Missouri, Case No. 199CC-1677. (L.F. 37).

On or aout October 18, 1999, Thomas W. Millington, an atorney for the Lines Group, sent to
Danid R. Wichmer, ashareholder a Miller & Sanford, awritten settlement demand regarding the above-
referenced lawsuit. (L.F. 38). After October 18, 1999, Mr. Millington and Frank Evans entered into
negatiations regarding sAttlement of the underlying lawauit.  (L.F. 38). Those negatidions induded
discussions concerning the spedific terms of the proposed Sattlement and Mutual Rdesse Agreament. (LK.
38). Thelanguage of thet Agreament wasrevised & Mr. Millington'srequest on severd occasonsinduding
certain limitations on the scope of the rlease to be given by the Lines Group to Mercartile Bank. (L.F.
38). During the negatiations, Mr. Evans spedificdly advised Mr. Millington thet the find language of the
revised agresment would have to be reviewed and gpproved by represantatives of Mercantile Bank. (L.F.
39).

On Monday, November 29, 1999, a new verson of the “Sdatlement and Mutud Release
Agreament,” which incorporated revisons requested by Mr. Millington, wes ddivered to Mr. Millington's
officefor hisreview. (L.F. 38). Asaf November 29, 1999, the agreement had not been Sgned by any
representative of Mercantile Bank or its attorneys, nor hed the revised language of the agreement been
goproved by Mercantile Bank. (L.F. 39). The following day, Tuesday, November 30, 1999, Mr.
Millington ddivered to Mr. Evans the “ Settlement and Mutud Release Agreement,” which had been

executed by members of the Lines Group and Mr. Millington.  (L.F. 39).
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On Thursday, December 2, 1999, Frank Evans mailed the agreement to Thomas Fitzammons,
Regiond Divison Heed for Mercartile Bank in Overland Park, Kansss.  (L.F. 39). In Mr. Evans cover
|etter to Mr. Fitzammons, he explained the revised language and asked him to sgn the agresment “[i]f the
document isacoeptable”  (L.F. 39). The Agreement dso required the gpprova and Sgnature of David
Rubin, Regiond Generd Counsd for Mercantile Bank in . Louis, Missouri, aswdl as Mr. Evans and
Mr. Wichmer’ s dgnatures as Mercantile Bank’ s atorneys.  (L.F. 39).

Miller & Sanford never hed authority to bind Mercantile Bank to the agreement without the Spedific
goprovd of Mr. Ftzammons and Mr. Rubin of the revised agreement. (L.F. 39).

On Fiday, December 3, 1999, Laurence E. Lines st aletter by certified mail to Mercantile Bank
in Springfield, Missouri, requesting that the bank “ proceed gppropriately” to rdease adeed of trust which
secured aparcd of red property located in Greene County, Missouri. (L.F. 40). Neither Mr. Lines nor
Mr. Millington provided Mr. Evanswith a.copy of thet letter or otherwise gave anyone a Miller & Sanford
any indication that such aletter had beensent.  (L.F. 40).

On Decamber 13, 1999, Mr. Evans received by mall the “Settlement and Mutud Reease
Agreement” that had been sgned by representatives of Mercantile Bank. (L.F. 40). Ontha sameday,
Mr. Wichmer and Mr. Evans Sgned the agreament and st it to Mr. Millington. (L.F. 40). Mr. Evansdso
filed a Stipulation for Dismissal of the above-described lawsuit pursuant to the terms of the agreement on
that day. (L.F. 40).

E. Daniel R. Wichmer
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Danid R. Wichmer is a member of the law firm of Lathrop & Gage, pradtiang in the firm's
Soringfidd, Missouri office. (L.F. 42). Beforejoining Lathrop & Gage, and a dl timesrdevant to this
metter, Mr. Wichmer was ashareholder in Miller & Sanford, P.C., located in Sringfidd, Missouri. (L.F.
42)

Ceatan members of “the Lines Group,” induding Laurence E. Lines and Bevaly J Lines,
previoudy filed sLit againg Mercantile Bank, N.A., in the Circuit Court of Greane County, Missouri, Case
No. 199CC-1677, saeking adedaratory judgment. (L.F. 42). The Miller & Sanford law firm defended
Mercantile Bank in that action. (L.F. 42).

On October 18, 1999, Thomas W. Millington, an atorney for the Lines Group, sent to Mr.
Wichmer, viafacamile, awritten settlement demand regarding the above-referenced lawauit. (L.F. 42).

Mr. Wichmer was aware that after October 18, 1999, Mr. Millington and Frank M. Evans, 111, another
shareholder in Miller & Sanford were engaged in negatiaions regarding the settlement of the above-
referenced lavauit. (L.F. 42). The Miller & Sanford law firm did not have authority to bind Mercartile
Bank to the agreament. (L.F. 43). The agreament needed to be approved by Thomas Fitzammons,
Regiond Divison Heed for Mercantile Bank in Overland Park, Kansas, and David Rubin, Regiond Generd
Counsd for Mercartile Bank in S. Louis, Missouri. (L.F. 43). This aspect of Miller & Senford's
representation of Mercantile Bank, N.A., in this matter was repegtedy communicated to Mr. Millingtoniin
tdlegphone conversations. (L.F. 43). Further, Mr. Wichmer dso communicated this limitation to the trid
judge in the underlying case on & least one occason during arguments on various mations or ohjectionsto

discovery made by both Mr. Millington and Mr. Wichmer. (L.F. 43).
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Mr. Wichmer did not Sgn the “ Sattlement and Mutual Release Agreement” until December 13,
1999. (L.F. 43).

F. Michael Cherry

Miched Chery is an Assdant Vice Presdent for Frgar Corporation, the parent company of
Mercantile Bank Nationd Assodation (“Mercartile Bank”), in Springfidd, Missouri. (L.F. 44). Mr.
Cherry promptly advised the bank’ s atorney a the Miller & Sanford law firm aoout Mr. Lines |etter.

(L.F. 45),
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POINT RELIED ON

THE TRIAL COURT PROPERLY GRANTED DEFENDANT MERCANTILE

BANK’SMOTION FOR SUMMARY JUDGMENT BECAUSE APPELLANT FAILED TO

MAKE A SUBMISSIBLE CLAIM UNDER §443.130 IN THAT:

3.

SECTION 443.130 IS PENAL IN NATURE AND THEREFORE MUST BE
STRICTLY CONSTRUED;

SECTION 443.130 DOES NOT CONTROL THE RIGHTS, DUTIES, AND
OBLIGATIONS OF AND BETWEEN THE APPELLANT AND MERCANTILE
BANK;

THE APPELLANT FAILED TO PROVIDE SUFFHCIENT EVIDENCE THAT FULL
SATISFACTION WAS MADE ON THE DEBT SECURED BY THE DEED OF
TRUST ASREQUIRED BY § 443.130;

THE DEMAND LETTER WAS INSUFHCIENT TO INVOKE THE APPLICATION
OF §443.130 TO MERCANTILE BANK;

EVEN ASSUMING, ARGUENDO, THAT §443.130 ISAPPLICABLE AND THAT
THE APPELLANT COMPLIED WITH ALL THE REQUIREMENTS OF THE
STATUTE, MERCANTILE BANK FULFILLED ITS OBLIGATIONS UNDER 8§
443.130; AND

THE MUTUAL RELEASE AND SETTLEMENT AGREEMENT ENTERED INTO BY

THE APPELLANT RELEASED ANY CLAIMSARISING OUT OF OR RELATING
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TO THE OBLIGATIONS OF MERCANTILE BANK AND THE APPELLANT
INCLUDING ANY CLAIM UNDER 8§ 443.130.

Clayton Plaza Intern. Leasing Co., Inc. v. Sommer, 817 S.W.2d 933

(Mo.App. E.D. 1991)

Ong Bldg. Corp. v. GMAC Mortg. Corp. of Pa, 851 SW.2d 54

(Mo.App. W.D. 1993)

Robertsv. Rider, 924 SW.2d 555 (Mo.App. S.D. 1996)

Section 443.060, R.S.Mo 2000

Section 443.130, R.S.Mo 2000
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ARGUMENT

RESPONSE TO APPELLANT’SPOINTSI| AND I1
THE TRIAL COURT PROPERLY GRANTED DEFENDANT MERCANTILE
BANK’SMOTION FOR SUMMARY JUDGMENT BECAUSE APPELLANT FAILEDTO
MAKE A SUBMISSIBLE CLAIM UNDER §443.130 IN THAT:
1 SECTION 443.130 IS PENAL IN NATURE AND THEREFORE MUST BE
STRICTLY CONSTRUED;
2. SECTION 443.130 DOES NOT CONTROL THE RIGHTS, DUTIES, AND
OBLIGATIONS OF AND BETWEEN THE APPELLANT AND MERCANTILE
BANK;
3. THE APPELLANT FAILED TO PROVIDE SUFFICIENT EVIDENCE THAT FULL
SATISFACTION WAS MADE ON THE DEBT SECURED BY THE DEED OF
TRUST ASREQUIRED BY § 443.130;
4, THE DEMAND LETTER WASINSUFFICIENT TO INVOKE THE APPLICATION
OF §443.130 TO MERCANTILE BANK;
5. EVEN ASSUMING, ARGUENDO, THAT §443.130 ISAPPLICABLE AND THAT
THE APPELLANT COMPLIED WITH ALL THE REQUIREMENTS OF THE
STATUTE, MERCANTILE BANK FULFILLED ITS OBLIGATIONS UNDER 8§

443.130; AND
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6. THEMUTUAL RELEASE AND SETTLEMENT AGREEMENT ENTERED INTO BY
THE APPELLANT RELEASED ANY CLAIMS ARISING OUT OF OR RELATING
TO THE OBLIGATIONS OF MERCANTILE BANK AND THE APPELLANT
INCLUDING ANY CLAIM UNDER 8§ 443.130.
STANDARD OF REVIEW
Beverly Lines gopeded the order of thetrid court granting summary judgment in favor of Defendant
Mercantile Bank to the Missouri Court of Appedls, Southern Didtrict. The Southern Didtrict affirmed the
judgment of the trid court by a vote of two to one. The Southern Didtrict denied transfer to this Court.
Upon gpplication by the Appdlant, the Supreme Court ordered the cause trandferred to itsjurisdiction. The
Supreme Court reviews dl causes coming to it from the court of gppeds, whether by certification, transfer,
or certiorari, the same ason origina gpped. Mo. Const. art. V, § 10.

Appdlate courts review the grant of summary judgment denovo. ITT Commercid Fin. Corp. v.

Mid-America Marine Supply Corp., 854 SW.2d 371, 376 (Mo. banc 1993). The record from an apped
of a summary judgment is reviewed in the light most favorable to the party againgt whom judgment was
entered, and the non-moving party is granted the benefit of al reasonable inferences from the record. 1d.
Summary judgment will be upheld on apped if the movant is entitled to judgment as a metter of law and no
genuine issues of materid fact exidt. 1d. a 377. Summary judgment is designed to permit the trid court to
enter judgment, based on the law, where the moving party shows undisputed facts. 1d.; Missouri Supreme
Court Rule 74.04. Facts contained in affidavits or otherwise in support of a party’s motion are accepted

astrue unless contradicted by the non-moving party’ s response to the summary judgment maotion. 1d. at 376.

23



Only genuine disputes as to materid facts preclude summary judgment. Id. A materid fact in the context
of summary judgment is one from which theright to judgment flows. Id.

A defending party, such as Mercantile Bank, can establish a right to summary judgment by
demondtrating any of the following: 1) factsthat negate anyone of the cdlamant’s dements facts; 2) that the
non-movant, after an adequate period of discovery, has not been able to produce, and will not be able to
produce, evidence sufficient to dlow the trier of fact to find the existence of any one of the clamant’'s
elements; or 3) that thereis no genuine dipute as to the existence of each of the facts necessary to support
the movant’ s properly pleaded affirmative defense. 1d. Each of the above-numbered methods individualy
edtablishes aright to judgment as a matter of law. 1d. a 381. Thus, where the facts underlying the right to
judgment as a matter of law are beyond dispute, summary judgment is proper. 1d. Findly, if, as a matter
of law, the judgment of the trid court is sustainable on any theory, even one entirdy different than that posited
at trid, it should be sustained on gpped. |1d. at 387-88.

In this case, Appellant does not dispute the materia facts, but disagrees on the proper gpplication
of §443.130 to the facts of this matter. Where the underlying facts are not in question, disputes arising from
the proper gpplication of the law are certainly a matter of law for the Court’ s determination.

1 SECTION 443.130 IS PENAL IN NATURE AND THEREFORE MUST BE STRICTLY

CONSTRUED

This apped arises out of an action commenced by a mortgagor, Beverly Lines, agangt her
mortgagee, Mercantile Bank, for Mercantile Bank’ s dleged falure to acknowledge satisfaction and provide

Ms. Lines with a deed of release. Section 443.060.1 requires a mortgagee, when it has received “full
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satisfaction of any security instrument, . . . . a the request and cost of the person making the same, [to]
deliver to such person a sufficient deed of release of the security instrument.”  Section 443.130 is an
enforcement mechanism for § 443.060. Section 443.130 states:
If [amortgaged] . . . recaiving satisfaction, does not, within fifteen days after request and tender of
costs. . . deiver to the person making satisfaction a sufficient deed of release, such person shall
forfat to the party aggrieved ten percent upon the amount of the security ingrument, absolutely, and
any other damages such person may be able to prove such person has sustained, to be recovered
in any court of competent jurisdiction.
The purpose of § 443.130 is to “enforce the duty of the mortgagee to clear the title of the
mortgagor, S0 that it [ig] goparent upon examination that the encumbrance of record no longer exig[g].” Ong

Building Corp. v. GMAC Mortg. Corp. of Pennsylvania, 851 SW.2d 54, 55 (Mo.App. W.D. 1993). The

datute provides for an aosolute pendty of ten percent of the mortgage if amortgagee fallsto deliver adeed
of release after satifaction of a mortgage, a demand to the mortgagee for the release, and tender of codts.

Murray v. Fleet Mortg. Corp., 936 SW.2d 212, 215 (Mo.App. E.D. 1996).

Statutes imposing pendties of this nature are grictly construed. 1d. In fact, Missouri courts have

long recognized the penal nature of § 443.130 and its predecessors. See Roberts v. Rider, 924 SW.2d

555, 559 (Mo.App. S.D. 1996); Ringdtreet Northcrest, Inc. v. Bisanz, 950 S.W.2d 520, 522 (Mo.App.

W.D. 1997); Murray v. Fleet Mortg. Corp., 936 SW.2d 212, 215 (Mo.App. E.D. 1996); Trovillion v.

Chemicd Bank, 916 S.W.2d 863, 865 (Mo.App. E.D. 1996); Magterson v. Roosevelt Bank, 919 SW.2d

9, 11 (Mo.App. E.D. 1996); Trovillion v. Countrywide Funding Corp., 910 SW.2d 822, 823 (Mo.App.
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E.D. 1995); Ong Bldg. Corp. v. GMAC Mortg. Corp. of Pennsylvania, 851 SW.2d 54, 55 (Mo.App.

W.D. 1993). When the basis of an action is a statute which is highly pend, such as § 443.130, the Statute
must not only be drictly construed, but must be gpplied only to such cases as come clearly within its
provisons and manifest intent. Roberts, 924 S.\W.2d at 560.

Appdlant argues that the existing Missouri case law holding that 8 443.130 is pend in nature is
plainly erroneous and must be overruled. Appellant contends that a Satute is not pend in nature merely
because it cdls for the assessment of apendty. In support, Appdlant assarts that pend laws refer to crimind
laws only and do not include gatutes imposing pendtiesfor civil violations. Accordingly, Appellant argues
that § 443.130 is remedia and should be liberaly construed.

Appdlant primarily relies upon Tabor v. Ford, 240 SW.2d 737 (Mo.App. 1951) for support for
her contention that the statute is remedid rather than pena in nature. Appellant quotes the Tabor opinion
a length and cites numerous United States Supreme Court cases as authority and ingtruction in determining
whether agtatute is pend or remedid in nature. The Missoui courts, rather than the United States
Supreme Court, however, are thefind authority on determining which of its Satutes are pend and which are
remedid in nature. The Missouri Supreme Court has expresdy refused to accept the proposition that a pend
law refersto crimind laws only and does not include pendties imposed for civil violaions. Mo. Gaming

Comm’'n v. Mo. Veterans Comm'’'n, 951 SW.2d 611, 613 (Mo. banc 1997). As previoudy stated,

numerous cases have recognized that § 443.130 is nothing but penal in nature. See cases cited, supra.
Appelant additionaly argues thet these decisons finding that § 443.130 is pend in nature are

inconggent with 8 1.010 of the Missouri Revised Statutes. Appe lant, however, atempts an interpretationd
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deight of hand by quoting only the middle of the Satute. (See Appellate Subgtitute Brief, page 23). This

datute, inits entirety, reads as follows:.
The common law of England and dl statutes and acts of parliament made prior to the fourth year of
the reign of James the Fird, of a generd nature, which are not locad to that kingdom and not
repugnant or inconsstent with the Condtitution of the United States, the congtitution of this state, or
the statute laws enforced for the time being, are the rule of action and decison in this state, any
custom or usage to the contrary notwithstanding, but no act of genera assembly or law of this Sate
shdl be held to beinvdid, or limited in its scope or effect by the courts of this state, for the reason
that it is in derogation of, or in conflict with, the common law, or with such statutes or acts of
parliament; but dl acts of the genera assembly, or laws, shdl be liberdly construed, so as to
effectuate the true intent and meaning thereof.

It iswell settled in Missouri law that the reference to common law in § 1.010 refers to the British common

law. State ex rel. Kansas City Stockyards Co. of Me. v. Clark, 536 S.W.2d 142, 151-152 (Mo. banc

1976); Inre Interim Report of Grand Jury for March Term of Judicid Circuit of Missouri, 553 S.W.2d 479,

480 (Mo. banc 1977). Clearly, 8 1.010 isintended to prevent the supremacy of the common law of England
over any act of the generd assembly or decisons of the Missouri courts. 1t does not invaidate the decisons
reached in Missouri gppellate court cases which have repeatedly held that §8 443.130 is a pend Saute that
must be drictly condrued. Appdlant’s dam to the contrary is ludicrous, without merit, and utterly frivolous.

The abaurdity of Appdlant’s argument is further illustrated by the effect that this Court’s adoption

of Appdlant’s position would have on the laws of the State of Missouri. Essentidly, Appdlant is Sating thet
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8 1.010 mandates that all cvil gatutes must be interpreted liberdly. Accordingly, Appdlant asksthis Court
to adopt arule of congtruction which would effectively overrule every case that gpplies a strict congtruction
dandard to any gatute in the State of Missouri inacivil case. Thisargument is clearly erroneous.

Missouri case law is quite clear that not dl statutes are to be interpreted liberally. The Missouri
Supreme Court has specificaly held that pend satutes are to be drictly construed.  Longstanding Missouri
case law has specificdly held that § 443.130 is a pend dtatute. See cases cited, supra. Accordingly,
because § 443.130 is pend in nature, it must be strictly construed and gpplied only to such cases as come
dearly within its provisons and manifest intent. See Roberts, 924 SW.2d at 560. Asexplained below, the
present case does not fal within the provisons of § 443.130 and its manifest intent. The trid court was,
therefore, correct in granting summary judgment in favor of Mercantile Bank and against Appdlant.
2. SECTION 443.130 DOESNOT CONTROL THE RIGHTS, DUTIES, AND OBLIGATIONS

OF AND BETWEEN THE APPELLANT AND MERCANTILE BANK

Given adtrict congtruction, section 443.130 is not gpplicable to the facts and circumstances of the
present case. Section 443.130 expresdy governs stuations where an individua satisfies a secured debot with
“good funds” That is, Section 443.130 specificaly states that it gpplies to situations where the holder of
a deed of trust “recaive]g satisfaction” but fails to deliver a deed of release to “the person making
sdtidfaction . .. .” Section 2 of the statute further states that a demand made pursuant to 8§ 443.130 must
“include good and sufficient evidence that the debt secured by the deed of trust was satisfied with good

funds.” (Emphasis added).
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The scope of §443.130 islimited to Stuations where a grantor of adeed of trust pays off a security
indrument. This statute plainly does not contemplate a Stuation like the present where the satisfaction arises
out of asettlement agreement and the condderation given for the satisfaction and deed of rdeaseisardease
of dl daims pending in the lawsuit, indluding the dismissdl of that lawsuit.

The partiesin the present suit entered into a Mutud Release and Settlement Agreement to resolve
disputes in the underlying action. Pursuant to that settlement agreement, Mercantile Bank agreed to forbear
any further efforts to collect on the deficiency of Appdlant’s obligations which were owed to Mercantile
Bank. At no time during the settlement did any money change hands. (L.F. 32, 111 27-31; L.F. 63, 111 27-
31). Accordingly, because the debt was not “ satisfied with good funds,” 8 443.130 is not gpplicable to the
present Stuation. Appellant’s statutory clam mugt, therefore, fal as a matter of law, and the trid court’s
grant of summary judgment must be affirmed.

3. THE APPELLANT FAILED TO PROVIDE SUFFICIENT EVIDENCE THAT FULL
SATISFACTION WAS MADE ON THE DEBT SECURED BY THE DEED OF TRUST AS
REQUIRED BY 8§ 443.130
Under § 443.130 no obligation exists on the part of Mercantile Bank to deliver adeed of release

to Appdlant until Mercantile Bank has received full satisfaction of asecured debt. § 443.130, R.S.Mo.

2000. Specificdly, 8 443.130.1 dtates, in pertinent part, that a mortgagee is only subject to a statutory

pendty if it fallsto deliver a deed of release when requested fter “thus recalving satidfaction.” § 443.130.1,

R.S.Mo. 2000. Section 443.130.2 further requires that a demand |etter invoking the penalty contained in

8§ 443.130.1 “include good and sufficient evidence that the debt secured by the deed of trust was satisfied
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with good funds” 8 443.130.2, R.S.Mo. 2000. In short, 88 443.060 and 443.130 speak in terms of an
antecedent requirement that a mortgagee receive “full satisfaction” prior to ddivering a deed of release, and
that any demand letter requesting a release pursuant to these sections must contain substantial evidence of

such satisfaction. Robertsv. Rider, 924 SW.2d 555, 559 (Mo.App. 1996).

In the present case, the only evidence included in the demand letter suggesting that full satisfaction
was made on the deed of trust was a copy of the Settlement and Mutua Release Agreement referenced in
and attached to the demand letter. This Settlement and Mutua Release Agreement did not present good
and sufficient evidence that the debt had been fully satisfied. Firdt, the Settlement and Mutua Release
Agreement was only partidly executed. The copy of the Settlement and Mutua Release Agreement attached
to the demand letter was only signed by Appellant, other members of the Lines Group, and Appellant’s
atorney. The agreement, when presented with the demand letter, did not contain the Sgnatures of any
representatives from Mercantile Bank, its agents, or atorneys. In fact, the agreement was not fully executed
by Mercantile Bank and its attorneys until December 13, 1999, ten days after Appdlant’s demand |etter was
received by Mercantile Bank.

Accordingly, it was not until Mercantile Bank, its representatives and atorneys, sgned the
Settlement and Mutual Release Agreement that the agreement had the effect of releasing the indebtedness
of Appdlant. Appdlant’sSgnatures on the agreement did not have the effect of stisfying its own obligations,
but rather demonstrated Appellant’ s assent to release any clams againgt Mercantile Bank in exchange for

the bank’s release of Appdlant’s obligations. Thus, the Settlement and Mutua Release Agreement
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presented with the demand letter did not provide sufficient evidence that full satisfaction was made on the
debt secured by the deed of trust as required by § 443.130.

Second, one of the provisions of the Mutua Release and Settlement Agreement, and dso part of
the consideration for the deed of release, was that the Lines Group dismiss with prgjudice dl clams and
counterclams pending in the underlying action. The mere atachment of the Settlement and Mutual Release
Agreement to the demand letter did not present sufficient evidence that the secured debt had been fully
satisfied. In fact, Appdlant’s obligation to dismiss the underlying action was not stisfied at the time the
demand letter was sent to Mercantile Bank. 1t was not until the obligations crested in the agreement were
fulfilled that full satisfaction of the debt had been made. Thus, Mercantile Bank’ s duty to deliver a deed of
release did not arise until Appdlant had fulfilled her obligation to dismiss the underlying suit. Therefore, full
satisfaction of the obligations created by the Settlement and Mutud Release Agreement did not occur until
the Stipulation for Dismissd was filed and the underlying case was dismissed.

The Stipulation for Dismissal was filed on December 13, 1999. Thetrid court sgned an Order of
Dismissal on December 14, 1999. The Order of Dismissd was filed with the clerk’s office in the Circuit
Court of Greene County, Missouri, on December 21, 1999. All three dates (December 13, 14, and 21,
1999) were at least ten days after the demand letter was sent.  Accordingly, the demand letter sent by
Appdlant could not, and in fact did not, contain good and sufficient evidence that full satisfaction was made
on the debt secured by the Deed of Trust asrequired by 8 443.130. Thetrid court was, therefore, correct

in granting summary judgment in favor of Mercantile Bank and against Appe lant.
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4, THE DEMAND LETTER SENT WASINSUFFICIENT TO INVOKE THE APPLICATION
OF §443.130 TO MERCANTILE BANK
This action was brought by Appellant, Beverly Lines, for the recovery of aten percent pendty for
Mercantile Bank’ s dleged failure to provide Appdlant with a deed of release within fifteen business days
after arequest was made pursuant to § 443.130. Section 443.130.2 provides the requirements that must
be met to qudify for recovery of the statutory pendty. Section 443.130.2 provides that:
To qudify under this section, the mortgagor shall provide the request in the form of a
demand letter to the mortgagee. . . by certified mall, return receipt requested. The letter shdl include
good and sufficient evidence that the debt secured by the deed of trust was satisfied with good funds,
and the expenses of filing and recording the release was advanced.

§443.130.2, R.S.Mo. 2000 (emphasi s added).
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The plain language of the Satute requires that the mortgagor make a request for a deed of release
to the mortgagee in the form of ademand letter.t  Accordingly, to quaify for recovery under the statute,
Appdlant was required to request a deed of release from Mercantile Bank.

Appdlant did not make a demand on Mercantile Bank, under § 443.130 for the release of a deed
of trust. The demand letter sent to Mercantile Bank was never Sgned by Appdlant, nor is there anything
in the text of the letter which in anyway indicates that any demand was made by Appdllant to Mercantile

Bank for theissuance of adeed of rdlease. On thisfact done, Appdlant’s daim under § 443.130 mudt fall.

The demand |etter was prepared by Attorney Tom Millington.  Attorney Millington instructed
his dients to send the demeand | etter directly to Mercantile even though he knew that Mercantile was
represented by counsd. The comments to Rule 4-4.2 (Communications with Person Represented by
counsd) datesthat “ parties to ametter may communicate with eech other . ...” The Ruleand the
comments address the ethics of alawyer preparing acommunication for hisdient *ssgnaturewhichis

to be sent on an ex parte basisto a party represented by counsd.
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Thetrid court was, therefore, correct in granting summeary judgment in favor of Mercantile Bank and againgt
Appdlant.

Additiondly, the demand letter sent to Mercantile Bank was not a demand letter made pursuant to
§443.130. First, the demand letter makes absolutely no reference to § 443.130. Thereis nothing in the
text of the letter which can in anyway put Mercantile Bank on proper notice that a statutory demand for a
deed of rdleaseisbeing made. The letter does not request a deed of release within “fifteen business days,”
as required under the statute. To the contrary, the letter merely demands that “Mercantile . . . proceed
appropriately to effect release of the aforementioned deed of trust.”

The demand letter in this case stated that the debt that the deed of trust secured had been stisfied
“[b]y the terms of the ‘ Settlement and Mutua Release Agreement.”” A copy of the settlement agreement
was enclosed for Mercantile Bank’s“reference” Thus, theonly reference contained in the demand |etter
is the Settlement and Mutud Release Agreement which specifically addresses the release of security
instruments. The Settlement and Mutua Release Agreement expresdy provides a paragraph 5 that:

Mercantile agrees that, upon reques, it shal execute gppropriately releases of any security

instrument to the extent that such security instrument secure any of the obligations.

The reference and enclosure of the Settlement and Mutua Release Agreement incorporated the
terms of such agreement into the request made by Appe lant that Mercantile Bank “ effect release of the . .
. deed of trust.” Accordingly, the demand letter’ s request that Mercantile Bank proceed appropriately
to effect arelease of the deed of trugt did not invoke the penalty permitted under § 443.130.1. Instead, the

demand letter and the incorporated settlement agreement required execution of gppropriate releases of



security indruments for debts the terms of the agreement deemed to have been satisfied. The demand letter
requested nothing more than compliance with the Settlement and Mutual Release Agreement. Mercantile
Bank fully complied with the terms of the Settlement and Mutual Release Agreement. In fact, Appdlant’s
attorney has admitted that Mercantile Bank has fully complied with the terms of the Settlement and Mutud
Reease Agreement. (L.F. 30-31). Thus, because Mercantile Bank complied with the requirements of the
Settlement and Mutud Release Agreement, and the demand letter did not invoke § 443.130.1, thetria court
properly granted summary judgment in favor of Mercantile Bank and againgt Appelant. Accordingly, the
judgment of thetria court should be affirmed.
S. EVEN ASSUMING, ARGUENDO, THAT 8§ 443.130 IS APPLICABLE AND THAT THE
APPELLANT COMPLIED WITH ALL THE REQUIREMENTS OF THE STATUTE,
MERCANTILE BANK FULFILLED ITS OBLIGATIONS UNDER 8§ 443.130

Section 443.130 is an enforcement mechanism and provides a pendty for the failure to comply with

the requirement of 8 443.060. Ong Building Corp. v. GMAC Mortg. Corp. of Pennsylvania, 851 SW.2d
54,55 (Mo.App. W.D. 1993). Section 443.060 requires that:
If [a] mortgagee. . . recaive 9 full satisfaction of any security insrument, he shdl, at the request and
cost of the person making the same, ddiver to such person asufficient deed of reease of the security
instrument.
The plain language of this Satute only requires a mortgagee to provide a mortgagor with a deed of
release after the mortgagor “receives| full satisfaction.” Mercantile Bank had no duty to effect a deed of

release until Mercantile Bank recaived full satisfaction of the secured debt. Full satisfaction of the secured
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debt did not occur until Appelant fulfilled dl the terms of the Settlement and Mutud Release Agreement.
The terms of the Settlement and Mutual Release Agreement required Appelant to “dismiss with prgudice
al dams and counterclams pending in the lawsuit.” Appdlant’s cams in the underlying suit were not
dismissed until either December 13, 1999, when the Stipulation of Dismissal was filed with the trid court,
December 14, 1999, when the Order of Dismissal was signed by the tria court judge, or December 21,
1999, when thetria court’s Order of Dismissal was filed with the Circuit Court of Greene County’sclerk’s
office

Appdlant argues that the commitment for dismissal with prgudice made prior to November 30,
1999, and documented on November 30, 1999, was sufficient to satisfy the requirement of the Settlement
and Mutud Release Agreement. The Agreement, however, required that Appellant *dismiss with prgudice
al dams and counterclams pending in the lawsuit,” rather than the mere execution of a Stipulation for
Dismisd.

Certainly, if the intent of the parties was to Smply require Appellant to execute a Stipulation for

Dismisd, the terms of the agreement could have easily been written to express this intent. The plain

Any of these dates can be used without dtering the resuilt and time computation because dl
three dates are within fifteen business day of December 30, 1999, the date Mercantile Bank ddivered

the deeds of rdease.
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language of the agreement, however, expresses an intent to the contrary. The agreement expresdy requires
Appdlant to “dismisswith prgudice dl dams and counterdams pending in the lawsuit.” The daims pending
in the lawsuit were not dismissed until, as previoudy dated, either December 13, 1999, when the Stipulation
of Dismissal was filed with the trid court, December 14, 1999, when the Order of Dismissd was signed by
thetrid court judge, or December 21, 1999, when the court’s Order of Dismissd wasfiled with the derk’s
office.
Accordingly, Mercantile Bank did not receive full satisfaction until December 13, 1999, & the very
ealiest.®> Therefore, Mercantile Bank’s duty to effect a deed of release did not arise until, at the earliest,
December 13, 1999. Mercantile Bank ddivered to Appellant a deed of release on December 30, 1999,
less than fifteen days from the date of full satisfaction. Mercantile Bank, therefore, fulfilled its obligations
under § 443.130. Thetrid court was thus correct in granting summary judgment in favor of Mercantile Bank
and againgt Appd lant.
6. THE MUTUAL RELEASE AND SETTLEMENT AGREEMENT ENTERED INTO BY THE

APPELLANT RELEASED ANY CLAIMS ARISING OUT OF OR RELATING TO THE

3 Catainly an argument exigs thet the dismissal, and thus full satisfaction, occurred when the
Order of Dismissa was signed by thetrid court judge (on December 14, 1999) or when the court’s
Order of Dismissal wasfiled with the derk’ s office (on December 21, 1999), but in any eventt dl three
dates, December 13, 14, and 21, are within fifteen business days of December 30, 1999, the date the

deed of rdease wasfiled.
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OBLIGATIONS OF MERCANTILE BANK AND THE APPELLANT INCLUDING ANY
CLAIM UNDER 8§ 443.130

A settlement agreement is a compromise by each party to the agreement of certain rightsin order

to gan what it did not have an established right to dlam. State ex rel. Mo. Cable Telecomm. Assn. v. Mo.

Pub. Serv. Comm’'n 929 SW.2d 768, 773 (Mo.App. W.D. 1996)(citing Blacks Law Dictionary 67, 1372

(6™ ed. 1990)(definitions of “agreement” and “ settlement”)). In the present case, Appellant compromised
her right to pursue any dams rdated to the facts and mattersin the underlying action by virtue of arelesse
contained in the settlement agreement.

Releases contained in settlement agreements come in two forms, ether specific or generd. A generd

release digposes of the whole subject matter or cause of action involved. Clayton Plaza Intern. Leasing Co.,

Inc. v. Sommer, 817 SW.2d 933, 936 (Mo.App. E.D. 1991). Generdly, language contained in agenerd
release not only releases the other party to the agreement, but dso “*dl other persons, firms or corporations
... or‘dl damsof every nature and kind whatsoever ariang out of the accident.”” Id. a 936. Additiondly,
terms such as “release and forever discharge’ and “any and al clams, causes of action, and liability of any
sort whatsoever” are often terms found in generd, not specific, release agreements. |d. Blackstock v.
Kohn, 994 SW.2d 947, 954 (Mo. banc 1999). The inclusion of such language makes clear the intent of
the Sgneesto rdlease dl damsinvolved in thelitigation. Clayton, 817 SW.2d at 936.

Applying these characteridtics to the terms of the Settlement and Mutud Release Agreement in the
present casg, it is clear that the intent of the parties to the agreement was to enter into a general release.

Specificdly, the Settlement and Mutud Release Agreement Sates:
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[T]he Lines Group [induding Appdlant] and Mercantile Bank each wish to settle the lawvsuit and all
other disputes and claims related thereto.
The release provisons of the agreement further provide that:
The Lines Group [including Appellant], on behdf of themselves, thair successors and assgns, and
any other person claming through them hereby release, acquit and forever discharge Mercantile, its
agents, employees, servants, subsdiaries, officers, directors, successors and assigns of and from dl
ligbility, clams, damages, demands, lawsuits, causes of action, whether known or unknown
and whether accrued or accruing which the Lines Group ever had, now have, or
might have her eafter on account of:
(a) the facts and matters set out in the Plaintiffs Petition pending in the lawsuiit;
(b) the terms, gpplication, approvd, distribution, prepaying, guarantee, execution, collection, or
foreclosure on any of the obligations or security pledge on the obligation;
(c) any other fact or matter between the Lines Group [including Appelant] and Mercantile prior to
the date of execution of this agreement.
(Emphasis added).
This language found in the Settlement and Mutud Release Agreement demondtrates the intent of
Appdlant and Mercantile Bank to enter into agenerd release. The agreement expresses an intent to “ settle
the lawsuit and dl of the disputes and clams related thereto.” Additiondly, the agreement usesterms “on

behdf of themsdves, their successors and assgns, and any other person cdaming through them” and “hereby
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release, acquit and forever discharge Mercantile” further indicating the clear intent of Appelant to enter into
agenerd release.

Generd releases, including the release in the present case, disposes of the entire subject matter
relating to the dispute. The underlying dispute that gave rise to the settlement agreement arose out of
particular obligations owed by Appellant to Mercantile Bank. Paragraph 5 of the agreement States:

Mercantile agrees that, upon request, it shal execute gppropriate releases of any security insruments

to the extent that such security instruments secure any of the Obligations.

(L.F. 8). Cetainly, one of the damsrdated to the dispute and the settlement of the maiter was the issuance
of a deed of release on the encumbered property. Accordingly, because Appellant released dl clams
relating to the underlying dispute, “whether known or unknown, and whether accrued or accruing,” Appe lant
released any potential claim under 8 443.130. Thetrid court was, therefore, correct in granting summary

judgment in favor of Mercantile Bank and againgt Appellant.
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CONCLUSION

Wherefore, for the foregoing reasons, Respondent prays for an order of this Supreme Court
affirming the decison of thetrid court granting summeary judgment in favor of Mercantile Bank and against
Appdlant, or, in the dternative, for an order transferring this cause back to the Missouri Court of Appeds,
Southern Didtrict, with ingtructions to reindtete its mandate, and for such other and further rdlief as this
Supreme Court deems just and proper.

Respectfully Submitted,

FRANKE & SCHULTZ, PC.

JOHN L. MULLEN #42309

NIKKI CANNEZZARO #49630
2100 Commerce Tower

911 Man S.

Kansas City, Missouri 64105
(816) 421-7100; (816) 421-7915 Fax
ATTORNEY SFOR RESPONDENT
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CERTIFICATE OF SERVICE

The undersigned counsel for the Respondent hereby cartifies thet on this 9" day of January, 2002, the
origind and ten true and correct copies of the foregoing Respondent’s Subgtitute Brief, together with a
floppy disc containing the brief as required by Rule 84.06(g) was sant via Federd Express on the 9th day
of January, 2002, for overnight ddivery to the Clerk of the Supreme court of Missouri, 207 W. High Stre,
Jefferson City, Missouri 65101, and on this same date one copy of the brief and a copy of the disc as
required by Rule 84.06(g), were deposited in the United States Mal, First Class, postage paid, addressed
to:

Thomas W. Millington, Esg,

MILLINGTON, GLASS & WALTERS

1736 E. Sunshine Stredt, Suite 405
Soringfidd, MO 65804

Attorney for Respondent
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CERTIFICATE REQUIRED PER RUL ES 84.06(c) AND 84.06(q)

Undersgned counsd for respondent hereby catifiesthat this Respondent’ s Subdtitute Brief complies
with the requirements of Rule 55.03. Additiondlly, this Respondent’ s Subdtitute Brief complies with the
limitations contained in Rule 84.06(b) in that it contains 9,412 words counted usng Cord WordPerfect 9.

Furthermore, this Respondent’ s Subdtitute Brief complies with Rule 84.06(g) in that the computer disk
provided to the Court containing this Respondent’ s Subdtitute Brief has been scanned for viruses and thet

it isvirus-free and has been formatted in Cord WordPerfect 9.

JOHN L. MULLEN  #42309

NIKKI CANNEZZARO #49630
911 Main Street

2100 Commerce Tower

Kansas City, Missouri 64105

(816) 421-7100/Fax: (816) 421-7915
Attorneysfor Respondent
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